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I.  Introduction 
 
Does corporate social responsibility (CSR) – including responsible management of 
environmental impacts associated with industrial and commercial activity – represent a cost or an 
opportunity…?  This question often is posed respecting extractive industry projects and 
operations in developing economies; but it may be productive to more closely consider the 
question’s premise.  Whose cost, and whose gain?   
 
To more effectively mitigate their increasing environmental, health and safety, and social 
(EHSS) risk in developing economies, multinational extractive industries companies’ adoption of 
more rigorous due diligence and contractual risk allocation protocols is critical, but not sufficient 
on its own.  Effective commercial, reputational and legal risk mitigation also must entail a shift 
of the corporate EHSS management paradigm from a reactive approach targeting adherence with 
host country standards toward proactive management strategies targeting good international 
practice.  That said, in order to incentivize transition to a proactive and sustainability-focused 
corporate EHSS management paradigm commercial parties must feel they will not be 
competitively disadvantaged in the marketplace by taking a global leadership role. 
 
While civil society, governments and commercial actors increasingly acknowledge the potential 
benefits of internalizing EHSS impacts into the natural resource extraction, production and 
supply chain cost structure, imposition or acceptance of such obligations on or by commercial 
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parties alone will not suffice.  Experience garnered over the past several decades demonstrates 
that governments also must commit, and be held, to providing a transparent, level playing field 
for commercial parties in order to incentivize rather than disadvantage those taking a leadership 
role in advancing responsible corporate EHSS management.   
 
Effectively incentivizing investment in sustainable practices requires as a condition precedent the 
availability of robust stakeholder engagement and due process frameworks to assure commercial 
parties, their investors and employees, consumers and host-country communities alike that such 
practices will be well calibrated to appropriately address legitimate environmental and societal 
objectives while simultaneously mitigating commercial, reputational and legal risk confronted by 
project developers, operators and investors.   
 

II.  Historical Context – Evolution of Environmental Governance 
 

A.  Early Recognition of Environmental & Social Welfare Impacts 
 
Concerns with environmental and social impacts of economic development and urbanization are 
not new, significantly pre-dating the industrial revolution.  In 535, for example, Justinian 
proclaimed the rights of Roman citizens to clean air and water in response to environmental 
impacts resulting from the Empire’s growth and prosperity.2  King Edward I and Queen 
Elizabeth I both took measures to address air pollution in London, albeit largely futile.3  With the 
growth of industrialization came early attempts to equitably allocate economic benefits and costs 
of competing land uses and their resulting economic and social impacts, as illustrated by English 
and US common law nuisance jurisprudence.4  These efforts, however, often resulted in sub-
optimal outcomes due in part to their failure fully or adequately to consider the opportunity costs 
inherent in ignoring the reciprocal nature of communal resource or social goods allocation.5,6 
 

                                                 
2 Jim Morrison, “Air Pollution Goes Back Way Further Than You Think” (Smithsonian.com, 11 Jan. 2016) 

<https://www.smithsonianmag.com/science-nature/air-pollution-goes-back-way-further-you-think-180957716/> 
accessed 28 Oct. 2018. 

3 Id.; Paul Simons, “King Edward’s I’s Clean Air Law” (thetimes.co.uk, 19 Dec. 2016) 
<https://www.thetimes.co.uk/article/king-edwards-is-clean-air-law-xrkdxj95t> accessed 28 Oct. 2018. 

4 See, e.g., R.H. Coase, “The Problem of Social Cost” (Oct. 1960) Vol. III The Journal of Law and 
Economics 1-44, surveying early English and US common law, and public welfare economics theory attempting to 
reconcile conflicting individual and societal allocation of adverse environmental and social impacts or 
“externalities” resulting from commercial exploitation of natural resources and common spaces. 

5 Id., postulating that prior legal and economic approaches had largely neglected to consider the requisite 
balance of individual and aggregate societal costs inherent in natural resource exploitation, and advocating that any 
appropriate regulatory approach must consider reciprocal implications of competing interests and impacts, and 
hence the overall societal opportunity costs and transactions costs of internalizing into the commercial cost structure 
externalities such as pollution and other adverse environmental impacts.  For further assessment of Coase’s 
contribution, see David D. Friedman, “The World According to Coase” (Spring 1992) 38 The University of Chicago 
Law School Record 4-9. 

6 See also Garrett Harden, “The Tragedy of the Commons” (13 Dec. 1968) 162 Science 1243-1248, arguing 
for the necessity of transparent and mutually agreed regulatory approaches (“mutual coercion mutually agreed 
upon”) to facilitate optimizing individual exploitation of scarce resources with the potential to impact society 
inequitably, whether respecting allocation and use of limited production inputs or management of pollution resulting 
from such production. 
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By 1947 similar concerns resulted in the first US air pollution control agency’s establishment in 
Los Angeles, followed by the US Environmental Protection Agency and the federal Clean Air 
Act.7  The dramatic 1969 burning of industrial pollution in Cleveland Ohio’s Cuyahoga River, 
followed by the 1977 Love Canal industrial waste exposure disaster in New York helped 
catalyze further US environmental protection legislation, including the Clean Water Act and the 
so-called Superfund hazardous waste remediation statute.8 
 
Many commercial parties resisted these initial attempts in the US to shift environmental 
protection costs from tax payers to industry (and thereby to investors and consumers), perceiving 
that burdens were being shifted inequitably and unpredictably thereby exacerbating competitive 
disadvantage, as well as commercial and legal risk management challenges.  Over time, 
however, the social expectations and legal procedures governing enhanced industry EHSS 
management have become more uniform and transparent, allowing regulated parties and affected 
stakeholders a voice in their adoption, predictability in their implementation, and an expectation 
of equitable dispute resolution.  While still subject to political debate and legal challenge, CSR 
and EHSS management generally have become accepted costs of doing business in the US.9 
 
Indeed, perhaps unexpectedly, today many sophisticated international companies vie with one 
another in the marketplace to tout their positive environmental performance relative to peers.  
Beyond the more obvious benefits to society of enhanced environmental preservation and 
increased net social economic gain, claims of “green” operations have become so highly valued 
commercially that the US government has stepped in to regulate the accuracy of advertising and 
other promotional claims through adoption of so-called “green guides.”10  Thus, in the course of 
roughly half a century, environmental protection and sustainability have evolved from a 
perceived economic burden to a ubiquitous marketing attribute. 
 

B.  Environmental and Social Welfare Protection Challenges in Developing Economies 
 
Export of industrialized economies’ adverse environmental and social impacts also is not new.  
In the 1500s, for example, European colonial powers’ silver mining in what is now Bolivia 
                                                 

7 South Coast Air Quality Management District, “The Southland's War on Smog: Fifty Years of Progress 
Toward Clean Air (through May 1997)” (aqmd.gov, 1997) < https://www.aqmd.gov/home/research/publications/50-
years-of-progress> accessed 28 Oct. 2018; US Environmental Protection Agency (EPA), “Evolution of the Clean 
Air Act” (epa.gov) <https://www.epa.gov/clean-air-act-overview/evolution-clean-air-act> accessed 28 Oct. 2018. 

8 University of Michigan, “Give Earth a Chance: Environmental Activism in Michigan” (umich.edu) 
<http://michiganintheworld.history.lsa.umich.edu/environmentalism/exhibits/show/main_exhibit/origins > accessed 
28 Oct. 2018; Carolyn Thompson, “’Love Canal’ Still Oozing Poison 35 Years Later” (nypost.com, 2 Nov. 2013) 
<https://nypost.com/2013/11/02/love-canal-still-oozing-poison-35-years-later/> accessed 28 Oct. 2018; EPA, “Clean 
Water Act History” (epa.gov) <https://www.epa.gov/laws-regulations/history-clean-water-act> accessed 28 Oct. 
2018; EPA, “Superfund History” (epa.gov) <https://www.epa.gov/superfund/superfund-history> accessed 28 Oct. 
2018. 

9 See, e.g., Margo T. Oge, “Corporate Environmental Leadership: The Courage to Innovate” 
(huffingtonpost.com, 8 Apr. 2016, updated 9 Apr. 2017) <https://www.huffingtonpost.com/margo-t-oge/corporate-
environmental-l_b_9644850.html> accessed 28 Oct. 2018; Jane P. Madden, “A New Age of Corporate 
Responsibility is Upon Us” (environmentalleader.com, 11 Apr. 2018) 
<https://www.environmentalleader.com/2018/04/a-new-age-of-corporate-responsibility-is-upon-us/> accessed 28 
Oct. 2018. 

10 US Federal Trade Commission, “Green Guides” (ftc.gov, 1 Oct. 2012) < https://www.ftc.gov/news-
events/press-releases/2012/10/ftc-issues-revised-green-guides> accessed 10 Nov. 2018. 
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reportedly caused substantial airborne lead emissions.11 Commencing in the late 1800s King 
Leopold infamously exacted a heavy environmental and social toll on Africa’s Congo region, in 
pursuit of the continent’s natural resource treasures.12 More recently, the Union Carbide pesticide 
plant gas release disaster in Bhopal, India was among the first of such large-scale incidents in the 
post-industrial era to send shockwaves back across the developed world, resulting in significant 
industrial toxic substance release reporting regulation in the US.  Legislation adopted by 
Congress after the Bhopal disaster, however, was aimed at protecting US citizens rather than 
employees and communities in developing economies producing consumer goods enjoyed by the 
industrialized world.13 
 
But by the 1990s telecommunications and the internet had ushered in a new era of increased 
visibility and scrutiny of global commerce, and nowhere has the light shone more brightly than 
on EHSS impacts.  Non-governmental organizations (NGOs), civil rights activists and plaintiffs’ 
lawyers became adept at navigating traditional and social media outlets, political and legal 
systems, and investor disclosure filings to highlight and to remedy perceived EHSS concerns.14  
At the same time, commercial parties have come under increasing pressure from civil society – 
including consumers and investors as well as activists and NGOs – to mitigate EHSS impacts 
from global industrialization, particularly from operations with heightened risk of adverse impact 
such as energy, natural resources, extractive industries and related infrastructure projects.15 
 
Corresponding with this heightened public awareness, alleged failures to address EHSS impacts 
adequately and to benefit the social welfare of local communities equitably also have been 
increasingly cited among the justifications for nationalization of developing economy energy, 
mining or other natural resource assets originally developed by foreign commercial parties.16  In 
too many such cases, however, state control of domestic resources and their exploitation has 
resulted in little improvement to environmental protection or social welfare, and has been often 
criticized for discouraging foreign investment with little corresponding EHSS or economic 
benefit to local communities.17 
 

                                                 
11 Morrison, supra note 2. 
12 See generally Adam Hochschild, King Leopold’s Ghost (Mariner Books, 1999). 
13 Edward Broughton, “The Bhopal Disaster and its Aftermath: a Review” (ncbi.nlm.nih.gov, 10 May 2005) 

<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1142333/> accessed 28 Oct. 2018; EPA, “30 Years of EPCRA” 
(epa.gov) <https://www.epa.gov/epcra/30-years-epcra> accessed 28 Oct. 2018. 

14 See generally Paul M. Barrett, Law of the Jungle: The $19 Billion Legal Battle Over Oil in the Rain 
Forest and the Lawyer Who’d Stop at Nothing to Win (Crown Publishers, 2014). 

15 See generally Steve Coll, Private Empire: ExxonMobil and American Power (Penguin Press, 2012); see 
also World Economic Forum, “Scoping Paper: Mining and Metals in a Sustainable World” (weforum.org, Feb. 
2014) <http://reports.weforum.org/mining-and-metals-in-a-sustainable-
world/?doing_wp_cron=1540776558.4995269775390625000000> accessed 28 Oct. 2018. 

16 See, e.g., John Emont, “Foreigners Have Long Mined Indonesia, But Now There’s an Outcry” 
(nytimes.com, 31 Mar. 2017) <https://www.nytimes.com/2017/03/31/business/energy-environment/indonesia-gold-
mine-grasberg-freeport-mcmoran.html> accessed 28 Oct. 2018; Jun Suzuki, “Indonesia Mine Nationalization 
Shakes Top Copper Producer” (asia.nikkei.com, 18 Jul. 2018) 
<https://asia.nikkei.com/Business/Markets/Commodities/Indonesia-mine-nationalization-shakes-top-copper-
producer> accessed 28 Oct. 2018.  

17 See, e.g., Jeffrey D. Sachs and Andrew M. Warner, “The Curse of Natural Resources” (2001) 45 
European Economic Review 827-838; see also Extractive Industries Transparency Initiative (EITI), “History of the 
EITI” (eiti.org) <https://eiti.org/history> accessed 28 Oct. 2018. 
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Other examples of heightened global EHSS scrutiny and corresponding risk include recent high-
profile lawsuits filed in the US respecting alleged environmental and human rights impacts 
associated with petroleum exploration and production activities in Ecuador’s Amazon basin,18 
and Nigeria’s Niger Delta.19  Like asset nationalization, these and other recent attempts to seek 
damages through developed nations’ courts have proven largely unsuccessful at addressing 
adverse environmental and social impacts; they have, however, increased global focus on 
developing economy extractive industries project impacts to host country residents and 
ecosystems, and on wealth distribution and political stability impacts of such projects.20  Thus, in 
recent years governments, intergovernmental organizations and international financial 
institutions also have come under increasing scrutiny and criticism for failure to redress the so-
called “natural resource curse” besetting many developing economies.21,22 
 

III.  Contemporary Governance Efforts 
 

A.  Convergence of Global Environmental & Social Welfare Standards 
 
The natural resource curse refers to the phenomenon of resource-rich countries’ often persistent 
failure to benefit fully from natural resource wealth, including inadequate government support 
for their citizens’ public welfare needs.23  Paradoxically, many resource-rich countries exhibit 
higher rates of authoritarianism, conflict and environmental degradation, higher concentration of 
wealth and lower rates of economic growth and stability relative to their neighbors blessed with 
fewer high-value natural resources.24  In light of this challenge, a growing trend has developed 
towards convergence of global EHSS standards applicable to commercial parties, combined with 
initiatives targeting enhanced governmental responsibility and transparency in such jurisdictions. 
 
One of the earlier collaborations between commercial, NGO and governmental parties aimed at 
defeating the natural resource curse was embodied in a novel plan conceived during the mid-
1990s.  Under this compact, Chad’s government committed to expending most of its petroleum 
royalty and tax revenues on social welfare, infrastructure projects, education and health services.  
In an effort to lend transparency and legitimacy to the compact, Chad agreed to receive its 

                                                 
18 See, e.g., Barrett, supra note 14 at 31-48 et seq. 
19 See, e.g., Coll, supra note 15 at 451-477. 
20 See, e.g., Ricardo Soares de Oliveira, Oil and Politics in the Gulf of Guinea (Hurst Publishers, 2007); 

Amnesty International, “Profits and Loss: Mining and Human Rights in Katanga, Democratic Republic of the 
Congo” (amnesty.org, 2013) <https://www.amnesty.org/en/documents/AFR62/001/2013/en/> accessed 28 Oct. 
2018. 

21 See, e.g., Joseph Stiglitz, “Africa’s Natural Resources Can be a Blessing, Not an Economic Curse” 
(theguardian.com, 6 Aug. 2012) <https://www.theguardian.com/business/economics-blog/2012/aug/06/africa-
natural-resources-economic-curse> accessed 30 Oct. 2018. 

22 See also José-León García Rodríguez, Francisco J. García Rodríguez, Carlos Castilla Gutiérrez and 
Silvério Adriano Major, “Oil, Poverty and Environment in Angola” (2014) 64 Boletín de la Asociación de 
Geógrafos Españoles 427-432; and Dr. AOY Raji & Dr. T.S. Abejide, “An Assessment of Environmental Problems 
Associated with Oil Pollution and Gas Flaring in the Niger Delta Region Nigeria, c. 1960s-2000” (Oct. 2013) 3 
Arabian Journal of Business and Management Review (OMAN Chapter) 48-62. 

23 Natural Resource Governance Institute (NRGI), “The Resource Curse: The Political and Economic 
Challenges of Natural Resource Wealth” (resourcegovernance.org, March 2015) 
<https://resourcegovernance.org/analysis-tools/publications/primer-resource-curse> accessed 10 Nov. 2018. 

24 Id.; see also Sachs and Warner, supra note 17. 
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royalties and tax revenue through accounts in London controlled by the World Bank.  After a 
decade, however, while significant petroleum development ensued, little had been achieved in 
the form of governmental or public welfare reforms.25  Public disclosure of Angolan offshore oil 
lease terms in 2001was another early attempt at responding to increasing NGO pressure to 
address one of the natural resource curse’s root causes by enhancing transparency; recognizing 
the potential for deteriorated relations between private sector and public sector parties, however, 
more formalized approaches were evaluated.26 
 
By 2003 World Bank Group’s International Finance Corporation (IFC) and several major 
international financial institutions developed the Equator Principles (EPs). The EPs apply 
globally, including 92 financial institutions in 37 countries, covering the majority of international 
project finance debt within developed and emerging markets. The EPs, along with the IFC 
Performance Standards, provide a framework to assess and manage EHSS risk, a minimum due 
diligence standard and monitoring protocol supporting responsible risk assessment and decision-
making. The EPs oblige member financial institutions to make informed investment decisions 
and withhold financing on projects or assets not conforming with “good international industry 
practice” (GIIP).  The EPs apply directly to member financial institutions, and are imposed 
contractually on companies agreeing to accept their financing terms.  In “non-designated 
countries” (i.e., developing or emerging economies) the EPs require environmental and social 
impact assessments (ESIAs) to identify impacts and mitigation measures conforming to both host 
country law and GIIP for mitigating EHSS impacts, which must be imposed on the project or 
facility’s development, operation and decommissioning.27 
 
Complementing the EPs, environmental sustainability and social responsibility standards 
encompassing lending on extractive industry projects also have been adopted by prominent 
multinational development banks such as the World Bank Group’s International Bank for 
Reconstruction and Development (IBRD), the African Development Bank Group (ADBG), and 
the Asia Development Bank (ADB).28  Multinational development banking institutions also have 
taken a leading role in exploring and advancing innovative financing strategies designed to better 

                                                 
25 Coll, supra note 15 at 163-170 & 349-370; see also “World Bank Statement on Chad-Cameroon 

Pipeline” (worldbank.org, 9 Sep. 2008) <http://web.worldbank.org/archive/website01210/WEB/0__CO-20.HTM> 
accessed 10 Nov. 2018. 

26 EITI, supra note 17. 
27 The EP Association, “The Equator Principles” (equator-principles.com, Jun. 2013) < http://equator-

principles.com/> accessed 28 Oct. 2018.  For analysis of the EPs and IFC Performance Standards, see P. Scott 
Burton, “Equator Principles Gain Global Traction” (huntonnickelreportblog.com, 8 Mar. 2018) 
<https://www.huntonnickelreportblog.com/2018/03/equator-principles-gain-global-traction/> accessed 28 Oct. 2018. 

28 See, e.g., IBRD, “The World Bank Environmental and Social Framework” (worldbank.org, 1 Oct. 2018) 
<https://www.worldbank.org/en/projects-operations/environmental-and-social-framework> accessed 10 Nov. 2018; 
ADBG, “Integrated Safeguards System: Policy Statement and Operational Safeguards” (afdb.org, 1 Aug. 2014) 
<https://www.afdb.org/en/documents/document/afdbs-integrated-safeguards-system-policy-statement-and-
operational-safeguards-34993/> accessed 10 Nov. 2018; ADB, “Safeguard Policy Statement” (adb.org, June 2009) 
<https://www.adb.org/documents/safeguard-policy-statement?ref=site/safeguards/publications> accessed 10 Nov. 
2018. 
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support sustainable and transparent global energy, natural resource and extractive industry 
project development, such as the “resource financed infrastructure” (RFI) contracting model.29 
 

B.  Enhanced Transparency Across a Level Playing Field 
 
Commencing with efforts by UK Prime Minister Tony Blair and the UK Department of 
International Development during 2002-2003, the foundation for a parallel transparency and 
disclosure framework was developed.  Ultimately launched in 2013, what came to be known as 
the Extractive Industries Transparency Initiative (EITI) standard requires member governments 
to publish accurate and timely information relating to natural resource management, including 
licensing and royalty procedures, social development expenditures by industry, tax receipts and 
allocation of such funds by the government at the national and regional level.30  Further 
momentum toward the trend of enhanced transparency and globally-recognized EHSS norms 
have been achieved through progressive adoption of the 1992 Rio Declaration on Environment 
and Development,31 the 1998 Aarhus Convention,32 and the United Nations (UN) Sustainable 
Development Goals ratified in 2015 by all UN member states.33  
 
In an attempt to synthesize and present in one convenient location a spectrum of integrated 
policy measures available to help transform natural resource exploitation into a more sustainable 
development paradigm, in 2015 the World Bank published its comprehensive extractive 
industries governance sourcebook surveying technical, political and social challenges 
confronting governance of the oil, gas and mining industries.34  The UN Development 
Programme’s (UNDP) “Extracting Good Practices” sustainable development guide represents a 

                                                 
29 See, e.g., Håvard Halland, John Beardsworth, Bryan Land, and James Schmidt, Resource Financed 

Infrastructure: A Discussion on a New Form of Infrastructure Financing (IBRD, 2014) (worldbank.org, 29 May 
2014) <https://openknowledge.worldbank.org/handle/10986/18554> accessed 10 Nov. 2018. 

30 EITI, supra note 17. 
31 United Nations Conference on Environment and Development (UNESCO), “The Rio Declaration on 

Environment and Development” (unesco.org, 1992) <http://www.unesco.org/education/pdf/RIO_E.PDF> accessed 
3 Nov. 2018; Rio Declaration Principle 10 recites that “Environmental issues are best handled with the participation 
of all concerned citizens, at the relevant level. At the national level, each individual shall have appropriate access to 
information concerning the environment that is held by public authorities, including information on hazardous 
materials and activities in their communities, and the opportunity to participate in decision-making processes. States 
shall facilitate and encourage public awareness and participation by making information widely available. Effective 
access to judicial and administrative proceedings, including redress and remedy, shall be provided.” 

32 United Nations Economic Commission for Europe (UNECE), “Convention on Access to Information, 
Public Participation in Decision-Making and Access to Justice in Environmental Matters” (unece.org, 25 Jun. 1998) 
<https://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf> accessed 3 Nov. 2018; see also European 
Commission, “The Aarhus Convention” (ec.europa.eu, 3 Jan. 2017) 
<http://ec.europa.eu/environment/aarhus/index.htm> accessed 10 Nov. 2018. 

33 UN, “Sustainable Development Goals” (un.org) <https://sustainabledevelopment.un.org/sdgs> accessed 
3 Nov. 2018. 

34 Peter D. Cameron and Michael C. Stanley, Oil, Gas, and Mining: A Sourcebook for Understanding the 
Extractive Industries (IBRD, 2017) (worldbank.org, 6 Jun. 2017) 
<http://documents.worldbank.org/curated/en/222451496911224999/Oil-gas-and-mining-a-sourcebook-for-
understanding-the-extractive-industries> accessed 10 Nov. 2018. 
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more recent effort specific to the mining sector, designed to work in concert with EITI adoption 
by providing EHSS management guidelines and tools for both industry and governments.35   
 
Together with efforts encouraging adoption of more robust and transparent host country EHSS 
standards in developing economies, global extractive industries governance transparency also 
has been enhanced in recent years by regulation adopted by several “home governments” (i.e., 
developed nations with significant extractive industries investors, developers and operators).  
Examples include the 2015 Canadian Extractive Sector Transparency Measures Act, EU 
Accounting and Transparency Directives, and 2014 UK Reports on Payments to Governments 
Regulation No. 3209; these disclosure requirements may supplement broader home government 
anti-corruption laws, such as the UK Bribery Act and US Foreign Corrupt Practices Act.36 
 
Another more focused attempt at enhancing global transparency in the extractive industries 
sector is embodied by the US Securities and Exchange Commission’s (SEC) Conflict Minerals 
Rule.  This regulation was adopted by the SEC following enactment of Section 1502 of the 
Dodd-Frank Act by Congress in 2010, responding to concerns that exploitation and trade of so-
called “conflict minerals” by armed groups was helping to finance conflict in the DRC and the 
surrounding region, contributing to a humanitarian crisis.37  Under specified circumstances, the 
Conflict Minerals Rule requires that companies must investigate the source of certain minerals 
used in manufacturing their products, including tin (cassiterite), tantalum (columbite-tantalite), 
tungsten (wolframite) and gold to determine and publicly disclose whether any such “T3G” 
minerals in their products were sourced from “covered countries” (i.e., the DRC, Republic of the 
Congo, Central Africa Republic, South Sudan, Uganda, Tanzania, Zambia and Angola).38 
 
Further illustrating these trends toward growing visibility and scrutiny of EHSS performance, 
and in response to enhanced societal expectations driving convergence of global EHSS and 
transparency norms, industry also has endeavored to develop environment and sustainability-
focused CSR standards specific to their unique operations.  Examples pertinent to the extractive 
industries sector include the International Council on Mining & Metals Sustainable Development 
Framework or “ICMM Principles,” and the International Petroleum Industry Environmental 

                                                 
35 Margaret Wachenfeld and Kathryn Sturman, Extracting Good Practices: A Guide for Governments and 

Partners to Integrate Environment and Human Rights into the Governance of the Mining Sector (UNDP & Natur 
Vårds Verket, 2018) (undp.org, 8 Jun. 2018) <http://www.undp.org/content/undp/en/home/librarypage/poverty-
reduction/environmental-governance/extracting-good-practices--a-guide-for-governments-and-partners-.html> 
accessed 30 Oct. 2018. 

36 See Cameron and Stanley, supra note 34 at 231. 
37 SEC, “Fact Sheet: Disclosing the Use of Conflict Minerals” (sec.gov, 14 Mar. 2017) 

<https://www.sec.gov/opa/Article/2012-2012-163htm---related-materials.html> accessed 28 Oct. 2018.  See also 
Global Witness, “Regime Cash Machine: How the Democratic Republic of Congo’s Booming Mining Exports are 
Failing to Benefit its People” (globalwitness.org, July 2017) 
<https://www.globalwitness.org/en/campaigns/democratic-republic-congo/regime-cash-machine/> accessed 28 Oct. 
2018.   

38 Ernst & Young, Conflict Minerals: What You Need to Know About the New Disclosure and Reporting 
Requirements… (EYGM Ltd., 2012).  See also SEC, “Updated Statement on the Effect of the Court of Appeals 
Decision on the Conflict Minerals Rule” (sec.gov, 7 Apr. 2017) <https://www.sec.gov/news/public-
statement/corpfin-updated-statement-court-decision-conflict-minerals-rule> accessed 28 Oct. 2018 (noting the rule 
is under reconsideration in light of judicial challenge). 
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Conservation Association (IPIECA) Sustainable Development Goals.39,40  While voluntary, as 
with mitigation measures adopted pursuant to the EPs, measures adopted through 
implementation of these industry CSR standards pose a potential to become legally enforceable 
whether contractually or through adoption in a concession, lease or permit. 
 

IV.  Conclusions 
 
So at the end of the day, is responsible environmental management a cost or gain?  One answer 
may be that this question assumes a false dichotomy – balancing environmental protection with 
commercial and social benefit is not a zero sum game, because their effective management has 
the potential to result in greater net societal gain.  Stated differently, the potential benefits and 
costs of natural resource exploitation are a given; it's society’s collective failure to fully 
recognize and effectively manage the societal impacts and revenues from economic activity 
which results in those costs’ and benefits’ inefficient and inequitable allocation.   
 
Our challenges and opportunities both lie in implementation of consistent, equitable and 
transparent procedures within and across jurisdictions for determining optimal cost and benefit 
allocation, thereby enhancing net gain to society by incentivizing efficient sustainable 
development to advance global prosperity.  Hence, rather than viewing corporate social and 
environmental responsibility as a choice between cost or opportunity, one might rather recognize 
that private sector and public sector parties’ failure to navigate these challenges collaboratively 
with civil society results in collective opportunity costs of diminished commercial and societal 
gains.   
 
From the perspective of commercial, reputational and legal risk management, it has become 
increasingly important for commercial parties in the extractive industries sector to effectively 
and transparently manage environmental sustainability and social welfare considerations 
respecting both current operations and future projects or acquisitions.  The challenge for 
commercial parties confronting these risks in developing economies resides in attempting to shift 
the paradigm from a baseline of assuring compliance with host country regulatory structures 
often reflecting minimal environmental and social welfare protections, to an environmental and 
CSR baseline reflecting adoption of appropriate GIIP standards calibrated to reasonably reflect 
the reality of host-country circumstances – but to do so without sacrificing market 
competitiveness and fiduciary responsibility to investors.   
 
Incentivizing commercial parties to shift their EHSS management paradigm toward more 
proactive consideration and more effective mitigation of environmental and social welfare 

                                                 
39 ICMM, “ICMM 10 Principles” (icmm.com, 2015) <https://www.icmm.com/en-gb/about-us/member-

commitments/icmm-10-principles> accessed 28 Oct. 2018; IPIECA, “Sustainable Development Goals” (ipieca.org, 
2018) <http://www.ipieca.org/our-work/sustainable-development-goals/> accessed 28 Oct. 2018. 

40 For additional examples of international extractive industries EHSS guidelines, see, e.g., Australian 
Centre for Sustainable Mining Practices (ACSM), “A Guide to Leading Practice Sustainable Development in 
Mining” (industry.gov.au, July 2011) <https://www.industry.gov.au/data-and-publications/leading-practice-
handbooks-for-sustainable-mining> accessed 10 Nov. 2018; and Shaun Gessler, “Industry Guidelines for Chinese 
Mining Companies Abroad: Paper Tigers?” (2017) 26 ANU College of Asia & the Pacific, Department of Pacific 
Affairs: In Brief, evaluating industry CSR standards and conflict minerals supply chain due diligence guidelines 
adopted by the China Chamber of Commerce of Metals, Minerals & Chemicals Importers and Exporters (CCCMC).  
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impacts in commercial investment, strategic planning, regulatory compliance and contractual risk 
allocation decisions, however, requires advancement of robust, consistent stakeholder 
engagement and transparent governance measures across jurisdictions.41 
 

                                                 
41 For further insights on EHSS risk mitigation, see P. Scott Burton, “Risk Management Roadmap: 

Navigating Environmental Due Diligence in Multi-Jurisdictional Transactions” (huntonnickelreportblog.com, 1 Oct. 
2018) <https://www.huntonnickelreportblog.com/2018/10/risk-management-roadmap-navigating-environmental-
due-diligence-in-multi-jurisdictional-transactions/ > accessed 28 Oct. 2018.   


